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AMENDMENT NO. Calendar No,

Purpose: In the nature of a substitute.

IN THE SENATE OF THE UNITED STATES—116th Cong., 2d Sess.

H.R.1044
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to be proposed hy Mr. LEE

Strike all after the enacting clause and insert the fol-
lowing:
SECTION 1. SHORT TITLE,

This Act may be cited as the “IFairness for High-
Skilled Immigrants Aet of 20207,
SEC. 2. NUMERICAL LIMITATION TO ANY SINGLE FOREIGN

STATE.

(a) IN GENERAL.—Scction 202(a}(2) of the Immi-

gration and Nationalitvy Act (8 U.S.C. 1152(a)(2)) is

amended to recad as follows:
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“(2) PER COUNTRY LEVELS FOR FAMILY-SPON-
SORED IMMIGRANTS.—Subject to paragraphs (3)
and (4), the total number of immigrant visas made
available to natives of any single forcign state or de-
pendent arca under scetion 203(a) in any fiscal year
may not exceed 15 pereent (in the casc of a single
foreign statc) or 2 percent (in the case of a depend-

ent area) of the total number of such visas made

available under such seection in that fiscal year.”.

(b) CONFORMING AMENDMENTS.—Scetion 202 of
such Act (8 U.S.C. 1152) is amended—
(1) in subscetion (a)—

(A) in paragraph (3), by striking ‘“‘both
subsections (a) and (b) of scetion 203 and in-
serting “section 203(a)”; and

(B) by striking paragraph (5); and
(2) by amending subsection (¢) fo read as fol-

fows:

“(e) SPECTIAL RULES FOR COUNTRIES AT CEILING.
If the total number of Immigrant visas made available
under section 203(a) to natives of any single foreign state
or dependent arca will execed the numerical hmitation
specified in subscetion (a)(2) in anv fiseal year, immigrant
visas shall be allotted to such natives under seetion 203(a)

(to the extent practicable and otherwise eonsistent with
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3
this section and scetion 203) in a mauncr so that, except
as provided in subscction (a)(4), the proportion of the
visas made available under cach of paragraphs (1) through
(4) of section 203{a) 1s cqual to the ratio of the total visas
made availlable under the respective paragraph to the total
visas made availablc under scction 203(a).”.

(¢) COUNTRY-SPECIFIC' OFFSET.—Scction 2 of the
Chinese Student Protection Aet of 1992 (8 U SC 1255
note) is amended—

(1) in subsccetion (a), by striking “(as defined
in subsection (¢))”;

(2) by striking subscction (d); and

(3) by redesignating subscction (¢) as sub-

section (d).

(d) BEFFECTIVE DATR—The amendments made by
this section shall take cffeet on the first day of the seecond
fiscal year beginning after the date of enactment of this
Act, and shall apply to that fiscal year and cach subse-

quent fiscal year.

(e) TRANSITION RULEs FOR IEMPLOYMENT-BASED
IMMIGRANTS.—
(1) IN GENERAL.—Subject to paragraphs (2)
through (4), and notwithstanding title II of the Im-
migration and Nationality Act (8 U.S.C. 11561 et
seq.), the following rules shall apply:
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(A) During the first nine fiscal years after
the effeetive date, certain visas will be reserved
within the immigrant visas made available
under cach of paragraphs (2) and (3) of section
203(b) of the Immigration and Nationality Act
(8 U.B.C. 1153(b)).

(B) With regard to immigrant visas made
available under paragraphs (2) and (3) of sec-
tion 203(b) of the Immigration and Nationality
Act (8 U.S.C. 1153(h)) for the first nine fiscal
years after the effective date, visas will be re-
served for immigrants native to countries other
than the two states with the largest aggregate
number of natives who arc beneficiaries of ap-
proved but backlogged petitions for immigrant
status under seetion 203(b) of the Immigration
and Nationality Act (8 U.8.C. 1153(b)), as fol-
lows:

(1) For the first fiseal vear after the
effective date, 30 peveent of the immigrant
visas made available under paragraphs (2)
and (3) of section 203(b) of the Immigra-
tion and Nationality Aect (8 TU.S.C.
1153(1)) shall be allotted to immigrants

who are natives of a foreign state or de-
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pendent arca that is not one of the two
states with the largest aggregate numbers
of natives waiting for imigrant status.

(1) For the sccond fiscal yecar after
the effective date, 25 percent of the immi-
grant visas made available under para-
oraphs (2) and (3) of section 203(b) of the
Immigration and Nationality Act (8 U.S.C.
1153(b)) shall be allotted to immigrants
who are natives of a foreign state or de-
pendent arca that is not one of the two
states with the largest ageregate numbers
of natives walting for immigrant status.

(iii) For the third fiscal vear after the
effective date, 20 pereent of the immigrant
visas made available under paragraphs (2)
and (3) of scetion 203(h) of the Immigra-
tion amd Nationality Act (8 U.SB.C.
1153(h)) shall be allotted to immigrants
who are natives of a foreign state or de-
pendent arca that is not one of the two
states with the largest agercgate numbers
of natives waiting for immigrant status.

(iv) For the fourth fiscal vear after

the effective date, 15 percent of the immi-
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orant visas made available under para-
eraphs (2) and (3) of scetion 203(b) of the
Immigration and Nationality Act (8 U.S.C.
1153(h)} shall be allotted to immigrants
who are natives of a foreign state or de-
pendent arca that is not one of the two
states with the largest aggregate numbers
of natives waiting for immigrant status.

(v) For the fifth and sixth fiscal years
after the cffective date, 10 pereent of the
immigrant visas made available under
paragraphs (2) aud (3) of scetion 203(b)
of the Immigration and Nationality Aet (8
U.S.C. 1153(0)) shall he allotted to immi-
grants who ave natives of a foreign state or
dependent. arvea that 1s not one of the two
states with the bhlrgest agoeregate numbers
of natives waiting for mmigrant status.

(vi) Ifor the seventh, cighth, and
ninth fiscal vears after the effective date,
5 percenl of the inunigrant visas made
available under paragraphs (2) and (3) of
seetion 203(h) of the Immigration and Na-
tionality Aet (8 UL.S.C0 1153(h)) shall be

allotted to immigrants who are natives of
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a foreign state or dependent arca that is

not one of the two states with the largest

ageregate numbers of natives waiting for
imnugrant status.

() 5.75 pereent of the lminigrant visas
made available under paragraphs (2) and (3) of
section 203(L) of the hnmigration and Nation-
ality Act (8 U.S.C. 1153(b)) shall be reserved
annually for the first nine fiseal years after the
offective date for mmmigrants who are native to
countries other thau the two states with the
largest aggregate number of natives who are
beneficiaries of approved but backlogged peti-
tions for immigrant status wmuler such section.
Such visas will he made available by the fol-
lowing priority ovdering:

(i) Derivative dependents deseribed in
seetion 203(d) of the LImmigration and Na-
tionality Act (8 U500 1153(d)) who seek
to join a principal benefieiary of a petition
for an tumigrant visa under paragraphs
(2) and (3) of seetion 203(h} of the Immi-
oration aud  Nationality  Act (8 U.B.C.

L153(b)).
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(ii) Immigrants who scck to cnter the

United States as new arrivals and who

have not resided or worked in the United

States at any point in the four-year period

immediately preeeding the filing of their

petition for an inunigrant visa under sec-
tion 203(h) of the Immigration and Na-

tionality Act (8 U500 1153(b)).

(iii) Other inmmigrants who meet the
criteria of this subparagraph.

(D) The two states with the largest aggre-
gate numbers of natives who are beneficiaries of
approved petitions rveferred to in subparagraphs
(B) and (C) are the two states with the largest
agoregate number of approved cases awaiting
visa number availability for lwmigrant visas
under scetion 203(h) of the Immigration and
Nationalitvy Act (8 U.S.C. 1153(h)), as identi-
fied by adding the wunbers associated with
aliens awaiting cmplovment-based  immigrant
status in the wost recent and available Count
Of Approved Ewmplovment-Based  Immigrant
Petitions With Priovity Dates On Or After the
State Department’s Visa Bulletin from the De-

partment of TTomeland Securily and such num-
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bers in the wost recent Annual Report of Immi-
grant Visa Applicants in the Hmployment-
Based Preferences Registered at the National
Visa Center from the Department of State (or
successor publications).

(E) Notwithstanding  subparagraphs (A)
through (D), for cach of the seven fiseal years
after the cffeetive date, uot fewer than 4,400 of
the immigrant visas made available under para-
graph (3) of section 203(h) of the Immigration
and Nationality Act (8 11.5.C. 1153(b)) and not
reserved by subparagraphs (B) aud (C) shall be
allotted to immigrants who are deseribed in see-
tion 656.5(a) of title 20, Code of Federal Regu-
lations (ov a successor regnlation) and are seek-
ing admission to the United States to work In
an occupation deseribed i that section.

(F) Family wembers deseribed in seetion
203(d) of the Immigration and Nationality Act,
(8 U.S.C. 1153(d)) who are accompanying or
following to join a principal beneficiary seeking
admission wider subparagraph (12) shall be en-
titled to an unrescorved visa in the same status
and in the swne orler ol cousideration as such

principal beneficiary, but shall not be counted
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against the 4,400 immigrant visas allotted
under that subparagraph.
(2) PER-COUNTRY LEVELS.—

(A) RESERVED visas.—The number of
visas reserved under cach of elanses (i) through
(iv) of paragraph (1)(B) aud cach of clauses (i)
through (iil) of paragraph (1)(C) made avail-
able to natives of any single foreign state or de-
pendent arca in the appropriate fiscal year may
not cxceed 25 pereent (in the ease of a single
foreign state) or 2 pereent (in the case of a de-
pendent arca) of the total number of such visas.

(B) UNRESERVED Visas.—Not more than
85 percent of the immigrant visas made avail-
able under cacli of paragraphs (2) and (3) of
gection 203(h) of the Lmmigration and Nation-
ality Act (8 U.S.C. 115:3(0)) and not reserved
under paracraph (1), tor cach of the first nine
fiscal years after the cffective date, may be al-
lotted to immigrants who ave natives of any sin-
ole forcign state.

(3) SPECIAL RULE  TO PREVENT TNUSED

VISAS.—If, with vespeet fo thst nine fiscal years
after the cffective date, the application of para-

graphs (1) and (2) would prevent the total number
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of immigrant visas made available under paragraph
(2) or (3) of seetion 203(b} of the Immigration and
Nationality Act (8 U.S.C. 1153(h)) from being
issued, such visas may be issted during the remain-
der of such fiscal vear without regard to paragraphs
(1) and (2).

(4) RULES FOR CITARGEABILITY AND DEPEND-
ENTS.—Section 202(b) of the Thmigration and Na-
tionality Act (8 U.S.C. 1152(h)) shall apply in deter-
mining the forcign state to which an alien is charge-
able, and scction 203(d) of the Immigration and Na-
tionality Act (8 U.5.C. 1153(d)) shall apply in allo-
eating immigrant visas to dependents, for purposes
of this subscetion.

(5) EFFECTIVE DATE DEFRINED.—In this sub-
section, the term “cffective date” means the first
day of the sceond fiscal vear heginiing after the

date of enactmaent of this Act.

SEC. 3. POSTING AVAILABLE POSITIONS THROUGH THE DE-

PARTMENT OF LABOR.

(a) DEPARTMEXT orF Lanor WepsiTE.—Section

212(n) of the Immigration and Nationality Aet (8 U.S.C.

1182(n)) is amended by adding at the end the following:

“(6) For purposes of complying with paragraph

(INC)—
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“(A) Not later than 180 davs after the
date of the enactment of the Ifairness for High-
Skilled Immigrants Act of 2020, the Secretary
of Labor shall establish a scarchable internet
website for posting positions in accordance with
paragraph (1)(C) that is available to the publie
without charge, cxcept that the Sceretary may
delay the launch of sueh website for a single pe-
riod identiticd by the Sceretary by notice in the
TFederal Register that shall not exceed 30 days.

“(B) The Seerctary may work with private
companics or nonprofit oreanizations to develop

and operate the internet website deseribed in

- subparagraph (A).

“(C) The Scerctary shall promulgate rules,
after notice and a pertod for comment, to carry

out this paragraph.”.

{b) PUBLICATION REQUIREMENT.—The Seccretary of
Labor shall submit to (“011;):1-(;%, and publish m the Fed-
eral Register and in other appropriate media, a notice of
the date on which the internet webstte required under see-
tion 212(n)(6) of the Immigration awd Nationality Act,
as established by subsection (a), swill be oprrational.

(¢) AprricaTIiON.~—The awcndment made by sub-

section (a) shall apply to any application hled on or after



MCC20A01 9LH S.L.C.
13
1 the date that is 90 days after the date deseribed in sub-
2 section (b).
3 (d) INTERNET POSTING REQUIREMENT.—Section
4 212(m)(1)(C) of the Immigration and Nationality Aect (8
5 U.S.C. 1182(n)(1)(C)) is amended—

6 (1) by redesignating clanse (ii) as subclause
7 (1I);

8 (2) by striking “(i) has provided” and inserting
9 the following:

10 I has provided™; and

11 (3) by iuserting before clause (i), as redesig-
12 nated by paragraph (2), the followimg:

13 “(1) except in the case of an employer
14 filing a petition on behalf of an H-1B non-
15 immigrant who has already been counted
i6 against the numerical limitations and is
17 not eligible for a full G-yvear period, as de-
18 seribed i seetion 214(g){(7), or on behalf
19 of an. H-1B nonimmigrant authorized to
20 accept emplovinent under section 214(n),
21 has posted on the nternet website  de-
22 seribed in paragraph (6), for at least 30
23 calendar davs, a deseviption of cach posi-
24 tion for which a nonimmigrant is sought,

25 that meludes—
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“(1) the oceupational classifica-

tion, and if different the cmployer’s

job title for the position, in which the

nonimmigrant(s) will be employed;

“(II} the edueation, training, or
expericnee qualifications for the posi-
tiowy; |

“(IID) the salary or wage range
and emplovee henefits offered,;

“(IV) the loeation{s) at which the
nonimmigrant{s) will be  cmployed;
and

“(V) the procoss for applying for

a position; and”’.

SEC. 4. H-1B EMPLOYER PETITION REQUIREMENTS.

(a) WAGE DETERMINATION INFORMATION.—~Secction
212m)(1)(D) of the Immigration and Nationality Act (8
U.S.C. 1182(n)(1)(D)) is amended by inserting “the pre-
vailing wage determination methodology used under sub-
paragraph (A)(I)(ID),” after “shall contain™.

(b) NEW APPLICATION REQUIREMENTS.—Section
212(n)(1) of the Imwmigration and Nationality Act (8
U.S.C. 1182(n)(1)) is amended by inserting after subpara-

graph (G)(ii) the followmng:
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“(H)(i) The employer, or a person or entity act-
ing on the employer’s behalf, has not advertised any
available position speetfied in the application in an
advertisement that states or indicates that—

“(T) such position is only available to an
individual who is or will be au H-1B non-
imigrant; or

“(TI) an individaal who is or will be an H~
1B nonimmigrant shall rveecive priority or a
preferenee in the hiring process for such posi-
tion.

“(ii) The ewplover has not primarily recruited
individuals who arc or who will be H-1B non-
immigrants to fill such position.

“(1) If the employer, in a previous period speci-
fied by the Scerctary, cmployed one or more H-1B
nonimmigrants, the employer shall sabmit to the
Secretary the Internal Revenne Serviee Form W-2
Wage and Tax Statements filed by the employer
with respeet to the H—1B nonimumigrants for such
period.”.

(¢) ADDITIONAL REQUIREMENT FOR Npw [-1B PE-

TITIONS.—

(1) IN GENERAL—Seetion 212(n)(1) of the Im-

migration amd  Nationalitv — Act (8 U.S.C.
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1182(n)(1)), as amended by subscetion (b}, is fur-
ther amended by inserting after subparagraph (1),
the following:

“(JY() If the employer employs 50 or more em-
ployees in the United States, the sum of the number
of such employees who are H-1B nonmimmigrants
plus the number of such cmployees who are non-
immigrants deseribed in section 101(a)(15)(1s) does
not exceed 50 pereent of the total number of em-
ployees.

“(ii) Any group treated as a single employer
under subscetion (b), (¢), (), or (o) of section 414
of the Internal Revenue Code of 1986 shall be treat-
ed as a single employer for purposes of clause (i).”.

(2) RULE OF CONSTRUCTION.—Nothing in sub-
paragraph (J) of section 212(u)(1) of the Immigra-
tion and Nationality Act (8 U.S.C 1182(n)(1)), as
added by paragrapb (1), may be construed to pro-
hibit renewal applications or change of cmployer ap-
plications for H-1B nonimmigrants employed by an
employer on the date of enactuent of this Act.

(3) BErreeTIivE DATE—The amendment made
by this subsection shall take effect on the date that

is 180 days after the date of cnactment of this Act.
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(@) LABOR CONDITION APPLICATION FRE.-——Section
212(n) of the Immigration and Nationality Act (8 U.S.C.
1182(n)), as amended by seetion 3(a), is further amended
by adding at the end the following:

“(TY(A) The Sceretary of Tnabor shall promulgate a
regulation that requires applicants under this subsection
to pay an administrative fee to eover the average paper-
work processing costs and other administrative costs.

“(B)(i) Fees colleeted under this paragraph shall be
deposited as offsctting receipts within the ocneral fund of
the Treasury in a separate account, which shall be known
as the ‘H-1B Administration, Oversight, Investigation,
and Enforcement Account’ and shall remain available
until expended.

“(ii) The Sceretary of the Treasury shall refund
amounts in such account to the Scerctary of Labor for
salaries and related expenses associated with the adminis-
tration, oversight, investication, amd enforcement of the
H-1B nonimmigrant visa program.’”.

(e) BLIMINATION OF B—1 X Lier oF H-1.—Section
214(g) of the Immigration and Nationality Act (8 U.S.C.
1184(g)) is amended by adding at the end the following:

“(12}(A) Unless otherwise authorized by law, an alien
normally classifiable under seetion 101 (a)(15)(H)(1) who

seeks admission to the nited States to provide services
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in a specialty oeccupation deseribed n paragraph (1) or
(8) of subsection (i) may not be issued a visa or admitted
under section 101(a)(15)(B) for such purpose.

“(B) Nothing in this paragraph may be construed to
authorize the admission of an alien under section
101(a){(15)B) who is coming to the United States for the
purpose of performing skilled or unskilled labor if such
admission is not otherwise authorized by law.”.

SEC. 5. INVESTIGATION AND DISPOSITION OF COMPLAINTS
AGAINST H-1B EMPLOYERS.

(a) INVESTIGATION, WORKING CONDITIONS, AND
PENALTIES.—Section 912m)(2)(C) of the Immigration
and Nationality Act (8 U.S.C. 1182(n)(2)(C)) 1s amended
by striking clausc (iv) and inserting the following:

“(iv)(I} An cmplover that has filed an application
under this subsection violates this clause by taking, failing
to take, or threatening to take or fail to take a personnel
action, or intimidating, threatening, restraining, coereing,
blacklisting, discharging, or discriminating in any other
manner against an employee beeause the employee—

“(aa) diselosed information that the employee
reasonably belicves evidences a violation of this sub-
section or anv rle or regulation pertaining to this

subsection; or
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1 “(bb) cooperated or sought to cooperate with
2 the requirements under this subscction or any rule
3 or regulation pertaining to this subsection.

4 “(I1) An emplover that violates this clause shall be
5 liable to the emplovee harmed by such violation for lost
6 wages and bencfits.

7 “(II1) In this clause, the term ‘employee’ includes—
8 “(aa) a current cmployee;

9 “(bb) a former employee; and
10 “(ee) an applicant for cmployment.”.
11 (b) INFORMATION STTARING.—Scetion 212(n)(2)(H)

12 of the Immigration and Nationality Act (8 U.8.C.
13 1182(n)(2)(H)) is amended to read as follows:

14 “(H)(i) The Director of U.S. Citizenship and Immi-
15 gration Services shall provide the Scerctary of Labor with
16 any information contained in the materials submitted by
17 employers of H-1B nonimmigrants as part of the petition
18 adjudication process that indicates that the employer is
19 not complying with visa program requirements for H-1B
20 nonimmigrants.

21 “ii) The Scerctary may initiate and conduet an in-
22 vestigation and hearing under this paragraph after receiv-
23 ing information of noncompliance wuder this subpara-

24 graph.”.
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1 SEC. 6. LABOR CONDITION APPLICATIONS.

2

(a) APPLICATION REVIEW REQUIREMENTS.—Section

3 212(m)(1) of the Immigration and Nationality Act (8

4 U.S.C. 1182(n)(1)) is amended, in the nndesignated mat-

.5 ter following subparagraph (1), as added by scetion 4(b)—

6
7

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

(1) in the fourth sentence, by inserting “; and
through the internet website of the Department of
Labor, without charge.” after “Washington, D.C.”;

(2) in the fifth sentence, by striking “only. for
completencss’ and inserting ‘“‘for completeness, clear
indicators of fraud or misrepresentation of material
fact,”’;

(3) in the sixth scntence, by striking “or obvi-
ously inaccurate” and inserting “, presents clear in-
dicators of fraud or misrcpresentation of material
fact, or is obviously inaccurate’’; and

(4) by adding at the end the following: “If the
Secretary’s review of an application identifies clear
indicators of fraud or misreprescutation of material
fact, the Scerctary may conducet an investigation and
hearing in accordaunce with paragraph (2).7.

(b) ENSURING PREVAILING WAGES ARE FOR AREA
oF EMPLOYMENT AND ACTUAL WAGES ARE FOR SIMI-
LARLY EMPLOYED.—Scetion 212{(n){1){(.\) of the Immi-
oration and Nationality Aet (8 T.5.C0 1182(n)(1)(A)) is

amended—
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1 (1) in clause (i), in the undesignated matter fol-
2 lowing subelause (1), by striking “and” at the end;
3 (2) in clause (ii), by striking the period at the
4 end and inserting ¢, and”’; and

5 (3) by adding at the end the following:

6 “(ii) will ensure that—

7 “(I) the actwnal wages or range
8 identified iu elause (i) relate solely to
9 cmplovees  having  substantially the
10 same dutics and responsibilities as the
11 H-1B nontmmigrant in the geo-
12 graphical arca of intended employ-
13 ment, considering  expericnee, quali-
14 fieations, cducation, job responsibility
15 and funetiou, specialized knowledge,
16 and other legitimate business factors,
17 exeept in a geographical arca there
18 are 1o such emplovees, and

19 “(11) the prevailing wages identi-
20 fied in clause (i) vefleet the best
21 available information for the geo-
22 oraphical avea within normal com-
23 muting distance of the actual address

24 of emplovoient at which the H-1B
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1 nonimmigrant is or will be em-
2 ployed.”.

3 (¢) PROCEDURES FOR INVESTIGATION AND DISPOSI-
4 TION—Section 212(n){2)(A) of the Immigration and Na-
5 tionality Act (8 U.S.C. 1182(n)(2)(A)) is amended

6' (1) by striking “(2)(A) Subject” and inserting
7 “(2)(A)(i) Subject”;

8 (2) by striking the fourth sentence; and

G (3) by adding at the end the following:

10 “(i1)(I) Upon receipt of a complaint under
11 clause (1), the Scerctary mayv initiate an inves-
i2 tigation to determine whether such a failure or
13 misrepresentation has oceurred.

14 “(I1) The Seerctary may conduet—

15 “laa) surveys of the degree to which
16 cmplovers comply with the requirements
17 under this subsection; and

18 “(hb) subject to subelanse (IV), an-
19 nual ecompliance andits of any employer
20 that cmploys H-113 noninmigrants during
21 the applicable calendar vear.
22 “(I11) Subjeet to subelause (IV), the See-
23 retary shall—
24 “(aa) conduet annual compliance au-
25 dits of cach cmplover that cmploys more
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than 100 full-time cquivalent employees

who are employed in ‘the United States if

more than 15 percent of sueh full-time em-
plovees are H-1B noninunigrants; and

“(bb) make available to the public an
exccutive summary or veport deseribing the
general findings of the awdits conducted
under this subelansce.

“(IV) In the case of an cmployer subject to
an annual compliance audit in which there was
no finding of a willful failure to meet a condi-
tionrunder subparagraph (()(ii), no further an-
nua! complianee audit shall be conducted with
respect to such emplover for a period of not less
than 4 years, absent evidenee of misrepresenta-

tion or fraud.”.

PENALTIES FOR VIOLATIONS.—Section

212(n)(2)(C) of the Immigration and Nationality Act (8
U.S.C. 1182(mn)(2)(C)) is amended —

(1) in clause (i)—

(A) in the matter preeeding subclause (1),
by striking “a condition of paragraph (1)(13),
(LY(E), or (1)(IF)" and inserting “a condition of
paragraph (D(B), (LK), (1(F) (1)(H), or
-1(1)”; and
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(B) in subelause (1), by striking “$1,000”

and inserting “$3,000;

(2) in clause (1)(I), by striking “$5,000” and
inserting “$15,000°;

(3) in clanse (ii)(1), by striking “$35,000” and
inserting “$100,000”; and

(4) in clavse (vi)(II1), by striking “$1,000” and
inserting ‘‘$3,000".

(e) INITIATION OF INVESTIGATIONS.—Section

212(n)(2)(@) of the Immigration and Nationality Act (8
U.S.C. 1182(n)(2)(3)) is amended—

(1) in clause (1), by striking “In the case of an
investigation” in the sceond sentence and all that
follows through the perviod at the end of the clause;

(2) in clause (ii), in the fiest sentenee, by strik-
ing “and whose identity” and all that follows

17

through “failurc or failures.” and inscrting “‘the
Secretary of Labor may conduct an investigation
into the cmplover’s compliance with the require-
ments under this subscetion.”;

(3) in clause (i), by striking the second sen-
tence;
(4) by striking clauses (iv)y and (v);

(5) by redesignating clauses (vi), (vii), and (viii)

as clauses {(iv), {v), and (vi}, respeetively;
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It

(6) in clause (iv), as so redesignated

H

(A) by striking®“clause (viii)” and inserting
“alause (vi)’"; and

(B) by striking “meet a condition de-
scribed in clause (i) and inscrting “comply

with the requirements under this subsection”;

(7) by amending clause (v}, as so redesignated,

to read as follows:

“(v)(I) The Seerctary of liabor shall pro-
vide notice to an cmplover of the mtent to con-
duct an investigation nnder clause (i) or (ii).

“(II) The notice shall be provided in such
a manner, and shall contain sufficient detail, to
permit the cmployer to respond to the allega-
tions before an investigation is commenced.

“(TII) The Secretarv is not required to
comply with this clause if the Sceretary deter-
mines that such compliauee would interfere
with an cffort by the Seeretary to investigate or
seeure compliance by the employer with the re-
quircments of this subscetion.

“(TV) A determination by the Seeretary
under this clause shall not he subject to judicial

review.”’;
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26
(8) in clause (v1), as so vedesignated, by strik-
ing “An investigation” in the first sentence and all
that follows through “the determination.” in the see-
ond sentence and inserting “If the Secretary of
Labor, affer an investigation under ¢lause (1) or (i),
determincs that a reasonable basis exists to make a
finding that the employer has failed to comply with
the requircments under this subseection, the See-
retary shall provide mterested parties with notice of
such determination and an opportunity for a hearing
in accordance with scetion 556 of title 5, United
States Code, not later than 60 days after the date
of such determination.”; and
{9) by adding at the end the following:
“(nit) If the Secretary of Labor, after a
hearing, finds that the cmplover has violated a
requircment under this subscetion, the See-
retary may impose a penalty puarsnant to sub-

21

paragraph (C).

SEC. 7. ADJUSTMENT OF STATUS FOR EMPLOYMENT-BASED

IMMIGRANTS,

(a) ADJUSTMENT OF STATUS 1PFOR - KAMPLOYMENT-

23 BASED IMMIGRANTS.—
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(1) IN GENERAL—Section 245 of sueh Aet (8
U.S.C. 1255) is amended by adding at the end the
following:

“(n) ADJUSTMENT OF STATUS FOR EMPLOYMENT-

BASED IMMIGRANTS.—

“(1) IN GENERAL.—An alien who has status
under section 214, other than an alien deseribed in
subsection (¢) (as remedied by subscetion (k), as
amended by the Fairness for IMHigh-Skilled Immi-
grants Act of 2020) or subparagraph (B) or (C) of
section 101(a)(15), and anwv cligible dependents of
such alien, who has fi]e('i A petition or on whose be-
half a petition has been filed for immigrant status
pursuant to subpavagraph (KE) or (If) of section
204(a)(1), may file an application with the Secretary
of Homeland Sceurity for adjustment of status if
such petition was approved not less than two years
before the date on which the application for adjust-
ment, of status is filed, regardless of whether an im-
migrant visa is immediately available on that date.
For any dependent child who files an application
under this subscction, that individual may continue
to qualifv as a dependent ehild for purposes of the
application regardiess of the individual’s age or

whether the principal beneficiary is deccased at the
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time an immigrant visa beecoes available. Except as
otherwise provided iu paragraphs (3), (4), and (9),
an alien who files an application under this sub-
section shall be eligible for work authorization and
travel permission on the same ferms as an alien who
files an application under subscetion (a).

“(2) AVAILABILITY.—An adjustiment of status
application filed pursuant to paragraph (1) may not
be approved until the date on which an immigrant
visa becomes available. An adimissible alien who has
properly filed such an application shall have the
same status as an alien who files under subseetion
(a).

“(3) DUTIRES, TIOURS, AND COMPENSATION.—
The terms and conditions of a qualifying employ-
ment position offered to an alien who has filed a pe-
tition or on whose behalf a petition has been filed,
for immigrant status pursuant to subparagraph (E)
or (I9) of scetion 204(a)(1), including dutics, hours,
and compensation, during the period following the
filing of an application for adjustment under para-
oraph (1) and before a visa becomes immediately
available, must be conunensuvate with the terms and
conditions .applicable to the employer’s similtarly situ-

ated United States workers in the area of employ-
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ment. If the emplover does not enploy and has not
recently cmployed more than two similarly sitnated
U.S. workers in the arca of cmployment, the em-
ployer nevertheless remains obligated to attest that
the terms and ecounditions of the alien’s employment
are commensurate with the terms and conditions of
employment for other similarly situated United
States workers in the area of eniplovment. ‘Similarly
situated United States workers’ includes United
States workers performing similar duties, subject to
similar supervision, and with similar educational

backgrounds, nudustry expertise, emplovment experi-

_ence, levels of responstbility, and skill sets as the

alien in the same geographic area of employment as
the alien. The duties, houry, and compensation of
such aliens are ‘commensurate’ with those offered fo
United States workers employed by the employer in
the same arca of emplovment when the employer can
show that the duties, hours, and compensation are
consistent with the range of suel terms and condi-
tions the emplover has offered or would offer to
similarly situated United States employvees.

“(4) ENPORCEMENT.——A  principal  applicant
applving for adjustinent pursuant to paragraph (1)

shall file a Coufirmation of Bona ide Job Offer or
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Portability with anv reguest for an employment au-
thorization document. Any cmploviment, authoriza-
tion document issued to such a principal applicant
shall expire after three years, and another Confirma-
tion of Bona Iide Offer or Portability shall be filed
with any request for a renewal of employment au- -
thorization. No final deeision on an  application
under paragraph (1) max be issued without a filing
of a Confirmation of Bona IFide Job Otfer or Port-
ability by the prinecipal applicant received within 12
months of such decision. A principal applicant shall
provide sufficient mformation to verify compliance
with paragraph (3), and an indication that the filing
is to ensure complianee for an adjustment applicant
under this subsection, when the applicant files a
Confirmation. .\ priveipal applicant shall also pro-
vide a signed letter from his or her eurrent or pro-
spective emplover attesting that the terms and con-
ditions of the ahlien’s employvinent are commensurate
with the terms awd conditions of emplovment for
other similariy situated United States workers in the
area of emplosment. If a required Confirmation is
not timely recerved by United States Citizenship and
Immigration Services, the underlving Application to

Adjust Status filed under parvagraph (1), meluding
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the applications for eligible dependents, shall be de-
nied. In adjudicating the Application to Adjust Sta-
tus, when an mmmigrant sisa becomes  available,
United States Citizenship and Immigration Services
shall request the filing of a Confirination of Bona
Fide Job Offer or Portability if a Confirmation of
Bona Ifide Job Offer or Portability has not been
filed within the previous 12 months and may con-
sider the validity of anv Confirmation filing that has
not already been reviewed and found satisfactory. If
the most reecent Confirmation filing or prior filings
not previously found satisfactorsy do not warrant a
finding of compliance with scction 204(j) or para-
graph (3), United States Citizenship and Immigra-
tion Services shall issue a Notice of Intent to Deny
the underlving Application to Adjust Status pro-
viding an opportunity for further evidence to be sub-
mitted on such deficieney after which any applicant
that does not meet his or her burden of proof shall
recerve a denial of the underlyvine Application to Ad-
Just Status and the applications of cligible depend-
ents.

“(5) LIMITATION ON WORK AUTITORIZATION,—
An alien who was veither authorized to work nor eli-

gible to request work auwthovization at the time an
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1 application was filed under pavagraph ( 1) shall not
2 be eligible to receive work authorization pursuant o
3 paragraph (1} or scetion 274a.12(c}(9) of ftitle 8,
4 Code of Federal Regulations.

5 “(6) CONFIRMATIONS OF BONA FIDE JOB
6 OFFER OR PORTADILITY PEE.—

7 “(A) IN GENERAL.— Notwithstanding any
8 other provision of law, the Scerctary of Home-
9 land Sceurity shall charge and collect a fee in
10 ‘the amount of $2,000 for cach Confirmation of
11 Bona Fide Job Offer or Portability filed under
12 this subscction.

13 “(B) Derosits.—The fees collected under
14 subparagraph (A) shall be deposited and used
15 as follows:

16 “(1) Iifty pereent of such fees shall be
17 deposited into the Immigration Kxamina-
18 tions Ifee Aceonnt cestablished by section
19 286(m) and available as provided in this
20 subsceetion.
21 “(ii) Fifty pereent of sueh fees shall
22 be deposited into the Treasury as miscella-
23 neous receipts.’.

24 (b) CONFORMING AMENDMENT.— Sechion 245(k) of

25 the Immigration and Nativnality At (5 17.8.C. 1255(k))
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1 is amended by adding “or (n)" after “pursuant to sub-
2 section (a)”.

3 (¢) EFFECTIVE DATE.—

4 (1) This seetion aud the amendments made by
5 this section—

6 (A) shall take cffect one vear after the
7 date of enactment of this Act; and

8 (B) except as provided in paragraph (2),
9 shall cease to have cffeet as of the date that s
10 nine years after that date of cnactment.
11 (2) This seetion shall continne in effect with re-
12 spect to any alien who has filed an application under
13 this section any time prior to the date on which this
14 section otherwise ceases fo have effect.

15 SEC. 8. LIMIT ON ADJUSTMENT OF STATUS FROM H-1B

16 NONIMMIGRANT OR H-4 NONIMMIGRANT TO
17 EBR IMMIGRANT.
18 (a) IN GENERAL.—Nvction 205 of the Immigration

19 and Nationality Act (8 U.S.0 1235), as amended by see-
20 tion 7, is further amended by adding at the end the fol-
21 lowing:

22 “(p} LaAMIT ON ADJUSTMENT OF STATrs [FroM H-
23 1B NONIMMIGRANT Oi Tl—+ NoNDNIcraNT To BB IM-

24 MIGRANT.—
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“(1) In GENERAL.—In applying this scetion to
an alien who is (or has Deen during the most recent
2-year period) a nonimmigrant deseribed in secfion
101(a)(15)(H)(E)} D), or to the spouse or any minor
children of such alicn who is (or has been during the
most recent 2-vear period) an H-4 nonimmigrant—
“UA) the number of such aliens (including
the spouses and ehildren of such aliens) granted
an adjustment of status to that of an immi-
grant, deseribed in seetion 203(b) or otherwise
issued an immigrant visa under this Act in a

fiscal ycar—

“(i) during the period beginning on
the date of cnactment of this subsection
and ending on the date on whiel the ninth
fiscal vear aftee the cffective date ends,
may not cxceed 70 pereent of the total
number of employment-based immigrants
admitted in such fiseal vear; and

“(11) after the date on which the ninth
fiscal vear after the cffective date ends,
may not exceed S0 pereent of the total
number of cuploviuent-hased immigrants

admitted o such fiseal vear; and
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“B) the hmitations sct forthl‘ subpara-
graph (A) shall not apply to any such alien (or
the spouse or ehildren of such alien) if such
alien—

“G) has graduated from medical
sehool and will be performing services in
the United States as o member of the med-
ical profession; or

“(ii) has been granted a national in-
terest. waiver by 1.8, Citizenship and Im-
migration Services  under scetion
203(h)(2)(B).

“(2) EFFECTIVE DATE DERFINED.—In this sub-
section, the term ‘effeetive date’ means the first day
of the second fiscal vear beginnine atter the date of
enactment of this subscction.”.

(b) UNUSED  EMPLOVMENT-BASED  IMMIGRANT
VISAS.—Any immigrant visas rveserved wder  section
203(b) of the Immigration and Nationality Act (8 U.S.C.
1153(b)) for emplovment-hased hmmigrants that are not
needed for an emplovment-based immigrant way be issued
to aliens deseribed W subparagraplt  in seetion
101(a)(I5)(FD()(b) of the Tmmigraiion and Nationality
Act (8 U.S.C. 1101(a)(13{ID(1(h)),



MCC20A01 9LH 8.L.C.
36

SEC. 9. PROHIBITION ON ADMISSION OR ADJUSTMENT OF

STATUS OF ALIENS AFFILIATED WITH THE

MILITARY FORCES OF THE PEOPLE’S REPUB-

LIC OF CHINA OR THE CHINESE COMMUNIST

1

2

3

4

5 PARTY.
6 The Scerctary of Homeland Security shall not admit
7 4o-theHmited-Statesyor adjust status uf)( any alien affili-
8 ated with the military forees of the People’s Republic of
9 China or the Chinese Communist Party, as determined by
10 the Secretary of Homeland Sceurity, in consultation with
11 the Secretary of State, the Secretary of Defense, the At-

o ecvetavy, 0 e Treaswy,
12 torney General, !\and the Divector of National Intelligence.



